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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 

CTI DEVELOPMENT, LLC, 

Petitioner, 

vs. 

ILLINOIS ENVIRONMENTAL PROTECTION 
AGENCY, 

Respondent. 

 

 

PCB NO.  

(VARIANCE-LAND) 

 

 
 

NOTICE OF FILING 

To: Mr. Don Brown    Division of Legal Counsel 
 Clerk of the Board    Illinois Environmental Protection Agency 
 Illinois Pollution Control Board  1021 N. Grand Avenue East 
 James R. Thompson Center   Post Office Box 19276 
 100 W. Randolph Suite 11-500  Springfield, Illinois  62794-9276 
 Chicago, Illinois  60601   (VIA FIRST CLASS MAIL) 
 (VIA ELECTRONIC MAIL)  
  

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of the 
Pollution Control Board an ENTRY OF APPEARANCE OF JENNIFER M. MARTIN, 
ENTRY OF APPEARANCE OF WILLIAM J. CURTIS, AND PETITION FOR 
VARIANCE with exhibits, copies of which are herewith served upon you. 

 

        Respectfully submitted, 

CTI DEVELOPMENT, LLC 
Petitioner, 

 

DATE:  May 11, 2021   By:  /s/ Jennifer M. Martin    
               One of Its Attorneys 
 

Jennifer M. Martin    William J. Curtis 
HEPLERBROOM, LLC   POLSINELLI PC 
4340 Acer Grove Drive   100 S. Fourth Street 
Springfield, IL 62711    St. Louis, MO 63102 
Jennifer.Martin@heplerbroom.com  wcurtis@polsinelli.com 
(217) 528-3674    (314) 622-6172 
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CERTIFICATE OF SERVICE 

 

 I, Jennifer M. Martin, the undersigned, hereby certify that I have served the attached 

ENTRY OF APPEARANCE OF JENNIFER M. MARTIN, ENTRY OF APPEARANCE OF 

WILLIAM J. CURTIS, and PETITION FOR VARIANCE with exhibits, on: 

Mr. Don Brown 
Clerk of the Board 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph Street, Suite 11-500 
Chicago, Illinois  60601 
 
Division of Legal Counsel  
Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
Post Office Box 19276 
Springfield, Illinois  62794-9276 
 
       /s/ Jennifer M. Martin    
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 

CTI DEVELOPMENT, LLC, 

Petitioner, 

vs. 

ILLINOIS ENVIRONMENTAL PROTECTION 
AGENCY 

Respondent. 

 

 

PCB NO.  

(VARIANCE – LAND) 

 

 
 

ENTRY OF APPEARANCE OF JENNIFER M. MARTIN 

NOW COMES Jennifer M. Martin, of the law firm HEPLERBROOM, LLC, and hereby 

enters her appearance in this matter on behalf of Petitioner, CTI DEVELOPMENT, LLC. 

     Respectfully submitted, 

DATE:   May 11, 2021   By:    /s/ Jennifer M. Martin   

Jennifer M. Martin 
HEPLERBROOM, LLC 
4340 Acer Grove Drive 
Springfield, IL 62711 
Jennifer.Martin@heplerbroom.com 
(217) 528-3674 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 

CTI DEVELOPMENT, LLC, 

Petitioner, 

vs. 

ILLINOIS ENVIRONMENTAL PROTECTION 
AGENCY, 

Respondent. 

 

 

PCB NO.  

(VARIANCE – LAND) 

 

 
 

ENTRY OF APPEARANCE OF WILLIAM J. CURTIS 

NOW COMES William J. Curtis, of the law firm POLSINELLI PC, and hereby enters 

his appearance in this matter on behalf of Petitioner, CTI DEVELOPMENT, LLC. 

     Respectfully submitted, 

DATE:   May 11, 2021   By:    /s/ William J. Curtis   

William J. Curtis 
POLSINELLI PC 
100 S. Fourth Street 
St. Louis, MO  63102 
wcurtis@polsinelli.com 
(314) 622-6172 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 

CTI DEVELOPMENT, LLC, 

Petitioner, 

vs. 

ILLINOIS ENVIRONMENTAL PROTECTION 
AGENCY 

Respondent. 

 

 

PCB NO.  

(VARIANCE – LAND) 

 

 
 

PETITION FOR VARIANCE  

 
 NOW COMES the Petitioner, CTI DEVELOPMENT, LLC. ( “CTI”), by and through its 

undersigned counsel, and hereby respectfully requests that the Illinois Pollution Control Board 

(“Board”) grant CTI’s request for a variance from 35 Illinois Administrative Code 845.200.  In 

support of its Petition for Variance, CTI states as follows: 

a) A statement describing the regulation, requirement, or order of the Board from 
which a variance is sought.  If variance from a regulation is sought, the statement 
must include the Illinois Administrative Code citation to the regulation as well as 
the effective date of that regulation.   
 

35 ILL. ADM. CODE 845.200(a)(4), effective April 21, 2021, which provides, in pertinent 
part:  “except as provided in Section 22.59(e) of the Act, no person must close a CCR 
surface impoundment without obtaining a construction permit for closure issued by the 
Agency under this Part.”  

 

b) A complete and concise description of the nature of petitioner's activity that is 
the subject of the proposed variance, including: 

 
Dynegy Midwest Generation, LLC transferred ownership of its Wood River Power Station 
to CTI Development, LLC (“CTI”) on August 30, 2019. The West Ash Complex surface 
impoundment is part of the Wood River Power Station property.  CTI met with Illinois 
EPA on October 15, 2019 to discuss the existing Closure and Post-Closure Plan (submitted 
by Dynegy before May 1, 2019) and the NPDES permit transfer.  CTI submitted a letter to 
Illinois EPA on November 11, 2019 documenting the transfer.  (Attachment 1)   
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On December 4, 2019 Illinois EPA acknowledged receipt of CTI’s letter.   Illinois EPA 
required CTI to obtain a construction permit pursuant to 35 Ill. Adm. Code, Part 309, 
prior to commencing the closure activities in the Closure Plan. (Attachment **)  The 
NPDES permit modification and necessary construction permits were submitted to Illinois 
EPA on November 20, 2019. Illinois EPA acknowledged the change in ownership and 
transfer of closure responsibility to CTI on December 4, 2019. The final permit 
modification approval was received by Illinois EPA on April 16, 2020 to allow for pond 
dewatering and initiation of closure.  On May 5, 2021, the State of Illinois issued CTI 
NPDES Permit No. IL0000701. CTI could not start construction / remediation at the West 
Ash Impoundment until it received the NPDES permit.   

The West Ash Impoundment contains coal ash.  Dynegy submitted a closure plan to the 
Agency before May 1, 2019. Dynegy transferred  the closure plan to CTI.  CTI received 
approval from the Illinois EPA to close the West Ash Complex surface impoundment per 
an approved Closure and Post-Closure Plan on December 4, 2019. (Attachment ***)  
Shortly after Illinois EPA approved the transfer, the State of Illinois issued numerous 
emergency orders related to the outbreak of Coronavirus Disease 2019 in the State of 
Illinois.  Although the Closure Plan was approved by Illinois EPA, CTI was not effectively 
able to initiate closure activities until April 2020 due to the delay in the issuance of the 
NPDES permit modification.  

CTI is in the process of closing the West Ash impoundment but is unable to fully close the 
impoundment before the July 31, 2021 deadline contained Section 22.59(e) of the Act due to 
the delay in its NPDES permit and other significant delays due to the impact of COVID-19 
on equipment, labor and supplies. 

1)         The location of, and area affected by, the petitioner's activity; 
 
CTI Development, LLC 
Wood River Site 
#1 Chessen Lane 
Alton, IL 60436 
Madison County, IL 
 
See also the attached NPDES Permit (–Attachment 3). 
 

2)         The location of points of discharge, and, as applicable, the identification 
of the receiving waterway or land, or, if known, the location of the nearest 
air monitoring station maintained by the Agency; 

  
None known related to closure activity, but see the attached NPDES Permit (–Attachment 
3). 
 

3)         An identification, including docket number, of any prior variance issued 
to the petitioner and, if known, the petitioner's predecessors, concerning 
similar relief; 

  
None. 
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4)         An identification, including number, of the environmental permits held by 

petitioner for the activity which may be affected by grant of variance; 
 

None affected by the variance but see the attached NPDES Permit (–Attachment 3). 
  
5)         The number of persons employed by the petitioner's facility at issue and 

the age of that facility; 
 

None; the facility is not operational.  The facility is the former Dynegy Wood River Power 
Station.  The West Ash Pond System at the Wood River Power Plant was commissioned in 
1997.   

 
6)         The nature and amount of the materials used in the process or activity for 

which the variance is sought and a full description of the particular process 
or activity in which the materials are used; 

 
The facility is not operational and therefore no processes are ongoing.  

 
7)         A description of the relevant pollution control equipment already in use; 

and 
  

None. 
 
8)         The nature and amount of emissions, discharges or releases of the 

constituent in question currently generated by the petitioner's activity; 
 

None. 
 

  
c)         Data describing the nature and extent of the present or anticipated failure to meet 

the regulation, requirement, or order of the Board from which variance is sought 
and facts that support petitioner's argument that compliance with the regulation, 
requirement, or order of the Board was not or cannot be achieved by any required 
compliance date; 

  
35 ILL. ADM. CODE 845.200(a)(4) provides, in pertinent part:  “except as provided in 
Section 22.59(e) of the Act, no person must close a CCR surface impoundment without 
obtaining a construction permit for closure issued by the Agency under this Part.” Section 
22.59(e) of the Act, however, states that “owners or operators of CCR surface 
impoundments who have submitted a closure plan to the Agency before May 1, 2019, and 
who have completed closure prior to 24 months after the effective date of this amendatory 
Act of the 101st General Assembly shall not be required to obtain a construction permit for 
the surface impoundment closure under CCR Section 415 ILCS 5/22.59(e).”  The effective 
date of the statute was July 30, 2019.  A closure plan was submitted but CTI is unable to 
complete the closure plan by July 30, 2021 for the above-state reasons.  
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d)         A description of the efforts that would be necessary for the petitioner to achieve 

immediate compliance with the regulation, requirement, or Board order at 
issue.  All possible compliance alternatives, with the corresponding costs for each 
alternative, must be set forth and discussed. The discussion of compliance 
alternatives must include the availability of alternate methods of compliance, the 
extent that the methods were studied, and the comparative factors leading to the 
selection of the control program proposed for compliance.  The discussion of the 
costs of immediate compliance may include  the overall capital costs and the 
annualized capital and operating costs; 

 
CTI would need to obtain a construction permit to complete the already-approved closure 
plan, which would require stopping work in progress and going through the application 
and permitting process.  Requiring CTI to obtain a construction permit would significantly 
delay the implementation of the Illinois EPA-approved closure plan.  
 

e)         Facts that set forth the reasons the petitioner believes that immediate compliance 
with the regulation, requirement, or order of the Board would impose an arbitrary 
or unreasonable hardship; 

 
The closure plan has already been approved.  CTI could not begin work until Illinois EPA 
issued the NPDES Permit, but it was not issued until May 5, 2021.   

  
f)         A detailed description of the compliance plan, including: 

  
1)         A discussion of the proposed equipment or proposed method of control to 

be undertaken to achieve full compliance with the regulation, requirement, 
or order of the Board; 

  
2)         A time schedule for the implementation of all phases of the control 

program from initiation of design to program completion; and 
  
3)         The estimated costs involved for each phase and the total cost to achieve 

compliance; 
 
Completion of the already-approved Closure Plan dated November 28, 2016 and later 
additions and revisions.  
 

g)         A description of the environmental impact of the petitioner's activity including: 
  
1)         The nature and amount of emissions, discharges, or releases of the 

constituent in question if the requested variance is granted, compared to 
that which would result if immediate compliance is required; 

  
2)         The qualitative and quantitative description of the impact of petitioner's 

activity on human health and the environment if the requested variance is 
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granted, compared to the impact of petitioner's activity if immediate 
compliance is required.  Cross-media impacts, if any, must be discussed; 
and 

  
3)         A statement of the measures to be undertaken during the period of the 

variance to minimize the impact of the discharge of contaminants on 
human, plant, and animal life in the affected area, including the numerical 
interim discharge limitations that can be achieved during the period of the 
variance; 

 
The Closure Plan will result in substantial benefits to the environment.  

 
h)         Citation to supporting documents or legal authorities whenever they are used as a 

basis for the petition.  Relevant portions of the documents and legal authorities 
other than Board decisions, reported state and federal court decisions, or state and 
federal regulations and statutes must be appended to the petition; 

 
35 ILL. ADM. CODE 845.200(a)(4) provides, in pertinent part:  “except as provided in 
Section 22.59(e) of the Act, no person must close a CCR surface impoundment without 
obtaining a construction permit for closure issued by the Agency under this Part.” Section 
22.59(e) of the Act, however, states that “owners or operators of CCR surface 
impoundments who have submitted a closure plan to the Agency before May 1, 2019, and 
who have completed closure prior to 24 months after the effective date of this amendatory 
Act of the 101st General Assembly shall not be required to obtain a construction permit for 
the surface impoundment closure under CCR Section 415 ILCS 5/22.59(e).”  The effective 
date of the statute was July 30, 2019.  A closure plan was submitted but CTI is unable to 
complete the closure plan by July 30, 2021.  

 
i)          If the requested variance involves an existing permit or a pending permit 

application, a copy of the material portion of the permit or permit application 
must be appended to the petition; 

  
Not applicable.   
 
j)          Any conditions petitioner suggests for the requested variance; 
  

Completion of the Closure Plan by July 31, 2022 and continued compliance with the 
Agency-approved Closure Plan. 

 
k)         A proposed beginning and ending date for the variance.  If the petitioner requests 

that the term of the variance begin on any date other than the date on which the 
Board takes final action on the petition, a detailed explanation and justification for 
the alternative beginning date; 

 
The date the Board takes final action to July 30, 2022. 
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l)          A discussion of consistency with federal law, including an analysis of applicable 
federal law and facts that may be necessary to show compliance with federal law 
as set forth in Section 104.208; 

 
The Closure Plan already complies with federal law.  
  

m)        An affidavit verifying any facts submitted in the petition; and 
  

Attached.  
 

n)         A statement requesting or denying that a hearing should be held in this matter. 
 

A hearing is requested.  
 

WHEREFORE, CTI requests a variance from the IPCB to allow for the continued closure 

of the West Pond surface impoundment to July 30, 2022 without obtaining a construction permit 

for the West Pond surface impoundment closure under CCR Section 415 ILCS 5/22.59(e). 

 

Respectfully submitted, 

CTI DEVELOPMENT, LLC 
Petitioner, 

 

DATE:  May 11, 2021   By:  /s/ Jennifer M. Martin    
               One of Its Attorneys 
 

Jennifer M. Martin    William J. Curtis 
HEPLERBROOM, LLC   POLSINELLI PC 
4340 Acer Grove Drive   100 S. Fourth Street 
Springfield, IL 62711    St. Louis, MO 63102 
Jennifer.Martin@heplerbroom.com  wcurtis@polsinelli.com 
(217) 528-3674    (314) 622-6172 
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INDEX OF ATTACHMENTS 

 

Petition for Variance        P 1- 

Attachment 1 – 11/11/2019 CLP IEPA Letter    P 

Attachment 2 – 12/4/2019 Transfer of Closure Plan West    P 
Ash Pond System 
        
Attachment 3 – CTI NPDES Permit      P 

Attachment 4 – Affidavit       P 
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November 11, 2019 
 
Mr. Lynn E. Dunaway  
Environmental Protection Specialist  
Groundwater Section 
Bureau of Water 
Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
Springfield, IL 62794-9276 
 
 
Re:  Wood River Power Station Site 
  Change of Ownership 
  
 
Dear Mr. Dunaway: 
 
Per our meeting on Tuesday, October 15th, 2019, this letter serves as notification that the Wood 
River Power Station Site located in East Alton Illinois was purchased and transferred from 
Dynegy Midwest Generation, LLC to CTI Development, LLC on August 30th, 2019.  CTI 
Development, LLC is a subsidiary of Commercial Liability Partners (CLP), LLC.   
 
ATON, LLC, an affiliate of Commercial Liability Partners, LLC, will serve as the 
Environmental and Engineering Consultant to CTI Development, LLC and CLP for the duration 
of this project.  
 
As a result of the sale, Dynegy Midwest Generation, LLC has transferred to CTI Development, 
LLC the NPDES Permit, IL0000701, issued on July 31, 2015, and the associated Permit 
Modification Applications submitted on June 3, 2016 and October 23, 2017.  CTI Development, 
LLC acknowledges all future responsibilities and compliance with the terms and conditions of 
the NPDES Permit, IL0000701. 
 
Also, as result of the sale, Dynegy Midwest Generation, LLC has transferred to CTI 
Development, LLC the “Closure and Post-Closure Care Plan for the Wood River West Ash 
Complex, Parts I and II” (Plan) dated November 28, 2016, Addenda to the Plan dated April 28, 
2017 and the Revision to the Addenda dated May 18, 2017.  The Illinois Environmental 
Protection Agency (Agency) has reviewed the three documents and approved the Plan per a letter 
sent to Dynegy Midwest Generation, LLC on May 25, 2017.  CTI Development, LLC 
acknowledges all future responsibilities and compliance with the terms and conditions of the 
Plan. 
 
Please contact me at rfroh@commercialliabilitypartners.com, (314-227-8313) or 
twubker@commercialliabilitypartners.com (314-707-1587) should you have any questions 
regarding this transfer notification and ownership agreement. 

ATTACHMENT 1
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Sincerely, 
 

 
 
Ronald Froh 
President & CEO 
CTI Development, LLC 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 

CTI DEVELOPMENT, LLC, 

Petitioner, 

vs. 

ILLINOIS ENVIRONMENTAL PROTECTION 
AGENCY 

Respondent. 

 

 

PCB NO.  

(VARIANCE – LAND) 

 

 
 

AFFIDAVIT OF ELISABETH BENNETT 

 
 My name is Elisabeth Bennett.  I am an adult citizen of the State of Missouri over twenty-

one years of age.  I am of sound mind, have personal knowledge of the matters set forth in this 

affidavit, and am competent to give this affidavit. 

1. I am the in-house environmental attorney for CTI Development LLC.  

2. Dynegy Midwest Generation, LLC transferred ownership of its Wood River Station 

to CTI Development on August 30, 2019. 

3. The West Ash Complex surface impoundment is part of the Wood River Station 

property. 

4. CTI met with Illinois EPA on October 15, 2019 to discuss the existing Closure and 

Post-Closure Plan (submitted by Dynegy before May 1, 2019) and the NPDES permit 

transfer.   

5. CTI submitted a letter to Illinois EPA on November 11, 2019 documenting the 

transfer.   

Attachment 4
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6. On December 4, 2019 Illinois IEPA acknowledged receipt of CTI’s letter.   IEPA 

required CTI to obtain a construction permit pursuant to 35 Ill. Adm. Code, Part 309, 

prior to commencing the closure activities in the Closure Plan.  

7. The NPDES permit modification and necessary construction permits were submitted 

to Illinois EPA on November 20, 2019. Illinois EPA acknowledged the change in 

ownership and closure responsibility to CTI on December 4, 2019.  

8. The final permit modification approvals was received by Illinois EPA on April 16, 

2020 to allow for pond dewatering and initiation of closure. 

9. On February 23, 2021, The State of Illinois issued CTI NPDES Permit No. 

IL0000701. 

10. CTI could not start construction / remediation at the West Ash Impoundment until it 

received the NPDES permit.   

11. Dynegy submitted a closure plan to the Agency before May 1, 2019. 

12. Dyenergy transferred it the closure plan to CTI.  CTI received approval from the 

Illinois EPA to close the West Ash Complex surface impoundment per an approved 

Closure and Post-Closure Plan on December 4, 2019.  

13. Although the Closure Plan was approved by Illinois EPA, CTI was not effectively 

able to initiate closure activities until April 2020 due to the delay in the issuance of 

the NPDES permit modification. 

14. CTI is in the process of closing the West Ash impoundment but is unable to fully 

close the impoundment before the July 31, 2021 deadline contained Section 22.59(e) 

of the Act due to the delay in its NPDES permit and other delays due to the impact of 

COVID-19 on equipment, labor and supplies. 
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15. The Wood River Station property is no longer in operation and has no employees.  

CLP is currently remediating the property and is not seeking a variance due to an 

industrial process, pollution control equipment, or current emissions. 

16. CLP is currently remediating the The Wood River Station property pursuant to a 

Closure and Post-Closrue plan approved by the Illinois EPA on May 25, 2017. 

17. CLP is addressing the West Pond surface impoundments pursuant to the May 25, 

2017 plan.  

18. Compling with the requirements of CCR Section 415 ILCS 5/22.59(e) would require 

CLP to stop the work outlined in the May 25, 2017 plan in order to comply with CCR 

Section 415 ILCS 5/22.59(e). 
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_____________________ 
Elisabeth Bennett 

Dated:   __May 11, 2021______ 

 

County of  

State of Missouri   

 Before me, the undersigned Notary Public in and for the State ________ appeared 

Elisabeth Bennett, who is known to me, and who being by me duly sworn, did state that the 

forgoing Affidavit is true and correct based on his personal knowledge and the records of CTI 

Development LLC. 

      __________________________ 

      Notary Public 

My commission expires on: _________ 
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